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PER CURI AM

Aaron Lewi s appeals his thirty-nonth sentence inposed
after he pled guilty to being a felon in possession of a
sem -automatic firearm in violation of 18 U S.C. 8 922(9g)(1)

(2000). Citing Blakely v. Washington, 542 U. S. 296 (2004), Lew s

contends that the district court erred in sentencing himunder a
mandat ory Sent enci ng Gui del i nes schene. He also has filed a notion

to remand for resentencing, relying on United States v. Booker, 125

S. C. 738 (2005), which the governnent does not oppose. Lew s
does not challenge his conviction on appeal. W affirm Lew s’
conviction, grant the notion to remand, vacate the sentence, and
remand for further proceedings.?

Lew s asserts that he should be resentenced in |ight of
Booker because the district court sentenced hi munder the mandatory

Sentencing Cuidelines schenme. In United States v. Wite, 405 F. 3d

208 (4th Cr. 2005), we held that treating the Cuidelines as

mandatory constitutes error under Booker. See id. at 216-17.

Because Lewis preserved this error for our review, we nmust reverse
unl ess the governnent denonstrates that the error is harm ess. See
Fed. R Crim P. 52(a) (“[Alny error . . . that does not affect

substantial rights nust be disregarded.”); Wite, 405 F.3d at 223

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Lewi s’ sentencing.




(discussing difference in burden of proving that error affected
substantial rights under harml ess error standard in Rule 52(a) and
plain error standard in Fed. R Cim P. 52(b)). OQur reviewof the
record as a whol e | eads us to concl ude that the governnent has not
met its burden of denonstrating that the error in sentencing Lew s
under a mandat ory Sentencing Gui delines schene did not affect his
substantial rights. See Wite, 405 F. 3d at 223. Thus, the error
is not harm ess.

Accordingly, we grant Lewi s’ notion to remand, vacate the
sentence, and renmand for further proceedings.? W also affirm
Lew s’ conviction. We dispense wth oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the
deci si onal process.

AFFI RVED | N PART,

VACATED | N PART,
AND RENMANDED

2Al t hough t he Gui delines are no | onger mandat ory, Booker nakes
clear that a sentencing court nust still “consult [the] Cuidelines
and take them into account when sentencing.” 125 S. C. at 767
(Breyer, J., opinion of the Court). On renmand, the district court
should first determ ne the appropriate sentenci ng range under the
Quidelines, making all factual findings appropriate for that
determ nation. Hughes, 401 F.3d at 546. The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA 8§ 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F. 3d at 546. |If that sentence falls outside
t he Gui deli nes range, the court should explain its reasons for the
departure as required by 18 U S.C. A 8 3553(c)(2) (West 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”
Id. at 547.
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